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Mann: Hawkers and Peddlers: Routeman's Incidental "Spot" Sales of Sampl
UNIVERSITY OF FLORIDA LAW REVIEW

HAWKERS AND PEDDLERS: ROUTEMAN'S INCIDENTAL
"SPOT" SALES OF SAMPLES NOT PEDDLING
Lane v. Williams, 37 So.2d 163 (Fla. 1948)
Appellant, an employee of Jewel Tea Company, called on regular customers for the purpose of delivering merchandise previously ordered and
soliciting new orders. He occasionally sold to regular customers goods not
ordered by them but carried as samples or refused by other customers
who had previously placed orders. Such sales constituted not more than
five per cent of his total sales. Because of one of these "spot" sales, appellant was arrested in the city of Jasper for peddling without the occupational license required by municipal ordinance. From denial of his petition for habeas corpus in the circuit court, he appealed. HELD, "spot" sales
of samples incidental to another principal business do not in themselves
constitute peddling. Judgment reversed.
At common law a peddler or hawker is an itinerant trader who carries
goods about in order to sell them to purchasers' at retail, 2 delivering the
goods at the time of sale. 3 "Peddler" and "hawker" are now synonymous
terms, 4 though once distinguishable because of the characteristic outcry of
the hawker. 5 States and municipalities may regulate peddling under police
powers if their statutes and ordinances are neither unreasonable nor discriminatory; 6 but municipalities in regulating peddlers and peddling are
7
not at liberty to extend the common-law definition of these terms.
Custom has developed a marked distinction between the business of
peddling and that which may be described as the modern service delivery
of necessary but perishable goods. 8 It is settled in Florida that the customary manner in which agents like the appellant do a delivery business
'Commonwealth v. Ober, 12 Cush. 493 (Mass. 1853).
'St. Paul v. Briggs, 85 Minn. 209, 88 N. W. 984 (1902).

'State v. Dressner, 4 Boyce 80, 85 Atl. 881 (Del. 1913); Upchurch v. Lagrange,
159 Ga. 113, 125 S. E. 47 (1924).
'Hall v. State, 39 Fla. 637, 23 So. 119 (1897).
'See Commonwealth v. Ober, 12 Cush. 493, 495 (1853).
'Emert v. Missouri, 156 U. S. 296 (1894); Prior v. White, 132 Fla. 1, 180 So. 347

(1938).
'Emmons v. Lewistown, 132 Ill. 380, 24 N. E. 58 (1890); Davenport v. Rice, 75
Iowa 74, 39 N. W. 191 (1888).
8

Mt. Sterling v. Donaldson Baking Co., 287 Ky. 781, 155 S. W.2d 237 (1941);

National Baking Co. v. Zabel, 227 Wis. 93, 277 N. W. 691 (1938).
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does not constitute peddling; 9 and the sole issue in the instant case is the
routeman's susceptibility to regulation as a peddler because of his infre0
quent "spot" sales. The leading case is Commonwealth v. Farnum, in
which a sewing-machine salesman was held not to be a peddler merely by
virtue of a sale of his sample machine, since his usual manner of dealing
was not that of a peddler and an occasional act incidental to his main oc1
cupation could not bring him within the peddling statute. " A single act of
peddling, however, has been held sufficient to sustain an indictment or
information if the intent t6 peddle is shown; 12 and the defendant must
affirmatively plead the incidental nature of such acts in such a case as the
13
instant one.
14
The holding in the principal case is consonant with the law elsewhere.
The question is, of course, one of degree; the point at which such sales become substantial enough to render the seller a peddler is difficult to determine with precision. Nevertheless, this decision does assist in eliminating
much of the existing confusion by minimizing the probative force of an
isolated direct sale and placing the emphasis on the true nature of the
occupation in question as reflected in modern business practice. Direct
sales with incidental deliveries constitute peddling; deliveries accompanied
by occasional direct sales do not.
ROBERT TRASK MANN

'Farris v. Hall, 115 Fla. 433, 156 So. 114 (1934); Duffin v. Tucker, 113 Fla. 621,
153 So. 298 (1934).
20114 Mass. 267 (1873).

"'Accord, Spencer v. Whiting, 68 Iowa 678, 28 N. W. 13 (1886); State v. Morehead, 42 S. C. 211, 20 S. E. 544 (1894).
"Israels v. State, 157 Miss. 143, 127 So. 279 (1930).
"Commonwealth v. Reid, 175 Mass. 325, 56 N. E. 617 (1900).
"In re Houston, 47 Fed. 539 (C. C. W. D. Mo. 1891); State v. Amick, 171 Md.
536, 189 AtI. 817 (1937); Commonwealth v. Farnum, 114 Mass. 267 (1873); State v.
Morehead, 42 S. C. 211, 20 S. E. 544 (1894); Gregg v. Smith, L. R. 8 Q. B. 302
(1873); see Ezx Parte Snyder, 10 Idaho 682, 79 Pac. 819, 822 (1905); Commonwealth
v. Gardner, 133 Pa. 284, 19 Ati. 550, 551 (1890).
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